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Pursuant to RAP 10.8, Respondent State Farm Fire and Casualty
Co. submits the following additional authority (a copy of which is attached
for the Court’s convenience): |

»  Weismanv. Safeco Ins. Co. of [ll., No, 39323-9-1I,  Wn.
App. ., P3d_,2010 WL 2961615 (Wash. App.
July 29, 2010) (holding Hamm v. State Farm Mut, Auto.
Ins. Co., 151 Wn.2d 303, 88 P.3d 395 (2004), did not
impliedly overrule Young v. Teti, 104 Wn. App. 721, 16
P.3d 1275 (2001}, and holding that Young’s holding “no
common fund is created where an injured person recovers
both PIP benefits and a Hability award from the tortfeasor’s
insurance company” is still valid and correct)

State Farm Fire offers this case as additional authority concerning
the issues presented in the parties’ briefs of whether the Court of Appeals
properly held that: (i) Hamm did not impliedly overrule Young, and
(i) when an insurance company pays for an injured passenger’s medical
expenses under the PIP coverage of the alleged tortfeasor’s policy, it may
take into account the amount of those payments when settling the
passenger’s claim under the liability coverage of the same policy, without

thereby assuming any obligation to reimburse a share of her legal
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.expenses under the “common-fund” fee-sharing rule in Mahler v. Szucs,
135 Wn.2d 398, 957 P.2d 632 (1998).
State Farm Fire also offers this case as additional authority
concerning the issue of whether re‘}iew is warranted under
RAP 13.4(b)(2).
RESPECTFULLY SUBMITTED this 2nd day of August, 2010.
Davis Wright Tremaine LLP

Attorneys for Respondent
State Farm Fire and Casualty Company

By Q‘—\K_“

Kenneth E. Payson, WSBA ¥26369
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Hozaifa Y. Cassubhai, WSBA # 39512
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Only the Westlaw citation is currently svailable,

Court of Appeals of Waghington,
Division 2,
Karen WEISMANN, Respondent.
V.

SAFECO INSURANCE COMPANY OF
ILLINOIS, a foreign insurance company, Appel-
lant,

No. 39323-9-1F,

Juiy 29, 2010.

Appeal from Clark Superior Court; Honorable Ro-
ger A. Bennett, J,

Craig Frazier Schauermann, Attorney at Law, Scott
Alan Staples, Attorney at Law, Vancouver, WA, for
Respondent,

M. Colieen Barrett, Gregory S. Worden, Kevin J.
Kay, Burrett & Worden PS, Seattle, WA, for Appel-
lant.

PUBLISHED OPINION
QUINN-BRINTNALL, J.

*1 9§ 1 Tortfeasor’s insurance company, Safeco In-
surance Company of Illinois, appeals a tris]l court
order granting summary judgment in favor of the
injured party, Karen Weismann, In its summary
judgment order, the ftrial court found that Safece
was required to reduce its personal injury protec-
tion (PIP) payment offset by 2 pro rata share of
Weismann's atlorney fees and costs and that Weis-
mann was entitled to additional attorney fees under
Olympic Steamship Co. v. Cenfennial Insurance
Co., 117 Wn,2d 37, 811 P.2d 673 (1991). Safeco
asserts that the trial court erred in granting sum-
mary judgment in favor of Weismann because this
court’s decision in Young v, Terl, 104 Wn,App, 721,
16 P.3d 1275 (2001), held that no common fund is
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created where an injured person recovers both PIP
berefits and a liability award from the tortfeasor's
insurance company, Weismann asserts that the trial
court properly granted summary judgment in her fa-
vor because our Supreme Court's decision in Hamm
v, State Farm Mutual Automobile Insurance Co.,
151 Wn.2d 303, 308, 88 P.3d 395 (2004), impliedly
overruled Young. We hold that Hamm is distin-
guishable from Young and that Young conirols the
outcome of this appeal. Accordingly, we reverse the
trial court's summary judgment order and remand
for entry of summary judgment in favor of Safeco,

FACTS

12 On July 22, 2003, in Clark County, Washington,
Darlene Kangas struck Weismann with her car
while Weismann was operating her maotorized mo-
bility device. Pursuant to Kangas's PIP policy,F
Safeco paid Weismann $9,012.95 for injuries she
sustained in the collision. Weismann is an
“insured” by definition under Safeco's PIP policy
because she was a pedestrian struck by Kangas’s
covered auto. But under Safeco's liability policy,
Weismann is a claimant and is not an insured.

FNI. PIP coverage generally provides be-
nefits for the immediate costs of an auto-
mobile accident, including medical ex-
penses and loss of income, Hamm, 151
Wn.2d at 308,

§ 3 On May 16, 2008, during ongoing setilement
negotiations between Weismann and Safeco, Sa-
feco's adjuster advised Weismann's counsel that Sa-
feco would offset Weismann's  settlement
against Kangas by $9,012.95, the entire amount Sa-
feco had paid her in PIP benefits, without reducing
the offset by a proportionate share of her attorney
fees and costs. Weismann asserted that Washington
law required Safeco to reduce its offset by a pro-
portionate share of her attorney fees and costs, Sa-
feco responded that Washington law does not re-
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guire such a reduction, citing this court's decision in
Young, 104 Wn App, 721,

FN2. “An ‘offset’ refers to a credit to
which an insurer is entitled for payments
made under one coverage against ¢laims
made under ancther coverage within the
same policy.” Winters v. State Farm Mut,
Auto, Ins. Co., 144 Wn.2d 869, 876, 31
P.3d 1164, 63 P.3d 764 (2001).

9 4 On May 21, 2008, the parties agread that Weis~
mann's damages were $44,521.19. Safeco told
Weismann that it would offset the entire PIP
amount it had paid Weismann, $9,012.95, without
reducing its offset by a proportionate share of her
attorney fees and costs, and pay her the difference,
$35,508.24. On May 30, 2008, Weismann sent no-
tice to Safeco and the Office of the Insurance Com-
missioner, alleging that Safeco's refusal to pay a
proportionate share of her attorney fees and costs
violated the Insurance Fair Conduct Act, ch. 48.30
RCW,

*29 5 On June 11, 2008, Weismann and Safeco
entered an agreement reserving Weismann's right to
bring an action agamnst Safeco to determine whether
it was required to reduge its offset for PIP payments
by a proportionate share of attorney fees and costs,
On July 10, 2008, Weismann filed her complaint
against Safeco in the Clark County Superior Court,

% 6 On December 16, 2008, Weismann moved for
summary judgment, asserting that, under Hamm,
Sateco was required to reduce its PIP offset by a
proportionate share of attorney fees and costs as a
matter of law. Safeco filed a cross motion for sum-
mary judgment, asserfing that Young was still con-
trolling law and our Supreme Court's decision in
Hamm did not overrule it.

9 7 The trial court ruled in Weismann's favor, find-
ing that Young was no longer controlling undet our
Supreme Court's decisions in Hamm and Wingers v,
State Farm Mutual Automobile Insurance Co. 144
Wn.2d 869, 31 P3d 1164, 63 P.3d 764 (2001).
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Weismann moved for atiorney fees under Qympic
Steamship, 117 Wn.2d 37, The trial court's sum-
mary judgment order required Safeco to reduce its
PIP offset by one-third for attorney fees and costs,
and it awarded Weismann an additional $6,360Q for
attorney fees and costs under Olympic Steamship,
Safeco timely appeals the trial cowrt's summary
judgment order.

ANALYSIS

9 8 Safeco contends that the trial court erred in re-
quiring it to reduce its PIP offset by a pro rata share
of Weismann's attorney fees and costs because, un-
der this court's decision in Young, no common fund
is created where an insured recovers both PIP bene-
fits and a liability award from the tortfeasor's insur-
ance company. Weismann responds that such a re-
duction is necessary under our Supreme Courl's de-
cision in Hamm, 151 Wn.2d 303, asserting that
Hemm had impliedly overruled Young. Because the
facts in Young are distinguishable from Hamm, and
onr Supreme Court did not impliedly overrule
Yoiing, Young controls. Accordingly, we hold that
the trial court erred in granting Weismann's motion
for summary judgment and reverse and remanlg T\%r
entry of summary judgment in favor of Safeco,

FN3. Shortly before hearing oral argu-
ments in this appeal, Division One of this
court issved its opinion in Matsyuk v. State
Farm Fire & Casuolty Co., 155 Wn.App.
324, 229 P.3d 893 (2010). Marsyuk is in
accord with our decision here and similarly
held that Young remains controlling au-
thority after Hamm such that no common
fond is created when an injured party re-
covers both PIP henefits and a liability
award from the tortfeasor's insurance com-

pany.

1 9 We review a grant of summary judgment de
novo, engaging in the same inquiry ag the trial
court, Amalgamated Transit Unlon Local 587 v.
Stare, 142 Wn.2d 133, 206, 11 P.3d 762, 27 P.3d
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608 (2000), Summary judgment is proper where
there are no genuine issues of material fact and the
moving party is entitled to judgment as a matter of
law. CR 58(c); Amalgemated Transit, 142 Wn.2d at
200.

¥ 10 Under the American rule on fees in civil cases,
which Washington follows, civil iitigants are re-
sponsibie for paying their own attorney fees and
costs absent specific statutory authority, contractual
provision, or recognized grounds in equity, Wagrner
v. foote, 128 Wn.2d 408, 416, 908 P.2d 884 (1996)
. The common fund doctring is an exception to the
American mle on civil fees and applies in cases
“where litigants preserve or create a common fund
for the benefit of others as well as themselves.”
Mahler v. Szucs, 135 Wn.2d 398, 427, 957 P.2d
632, 966 P.2d 305 (1998).

*3 9 11 In Mahler, an insurance company sought
reimbursement for PIP payments it had made to the
injured after the injured recovered an award against
the tortfeasor. 135 Wn.2d at 404-05, Our Supreme
Court first deterrnined that the insurance company
had a right to recoup its PIP payment against the in-
jured's recovery under general princinles of subrog-
ation:

Subrogation is an equitable doctrine the essential
purpose of which is to provide for a proper alloc-
ation of payment responsibility. It secks to im-
pose ultimate responsibility for a wrong or loss
on the party who, in equity and good conscience,
ought te bear it.

Mahiler, 135 Wn.2d at 411,

In the insurance context, the “doctrine of sub-
rogation- enables an insurer that has paid an in-
sured's loss pursuant to a policy ... to recoup the
payment {rom the party respongible for the loss,”

. Mahler, 135 Wn,2d at 413 (alteration in original)
{quoting Elaine M. Rinaldi, Apportionment of Re-
covery Between Insured and Insurer in a Subroga-
fion Case, 29 Tovt & Ins, L.J, 803, 803 (1994)),
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9 12 Bt our Supreme Court also held that before
the insurance company could recoup its PIP pay-
ments, it had to reduce any recoupment amount by
a proportionate share of the injured's litigation costs

.in collecting her award against the tortfeasor.

Mahler, 135 Wn.2d at 405, The Makler court thus
applied the common fund doctrine where an in-
sured's litigation had generated a fund of money
paid by the tortfeasors that would compensate both
the insured for her dam%ﬁ%i and the insurer for its
previcus PIP payments. Thus, where both an
insured and insurer benefit from the insured's litiga-
tion, sach is obligated to pay a proportionate share
of the attorney fees and costs incurred to generate
the common fund,

FN4, Although the Mahler court held that
the insurance company had to reduce its
reimbursement of PIP paymenis by a pro-
portionate share of the injuted's attorney
fees and costs based on langvage in the in-
jured's insurance policy, later cases make
clear that the Mghler fee-sharing rule is
based in equity and, thus, does not depend
on specific language in an insurance
policy, See Hamm, 151 Wash.2d at 310-11
{(*Winters clarified that the pro rata shating
rule articulated in Mahler is based on
equitable principles, not specific policy
language.” (citing Winters, 144 Wn.2d at
878-79)).

9 13 In Young, the injured plaintiff received PIP

payments from the tortfeasor’s insurance compsny

a3 a third party beneficiary to the policy and later
recovered damages against the tortfeasor, which the
tortfeasor's insurance company paid. 104 Wn, App,

at 723, This court held that the Mahler fee-sharing

rule did not apply in this context, reasoning that

Young, the injured plaintitf, initially received PIP
payments, not from her own insurer, as in
Mahler, but rather from the tortfeasor's insurer,
Thus, when Young sued the tortfeagor, Teti, and
recovered, she did not create a find to benefit, or
to reimburse, anyone other than herself. Young's
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jury verdict increased Teti's, and his insurer's,
financial obligation to Young,

Young, 104 Wn.App. at 725 (footnote omitted).

1 14 Because Young's litigation did not create a
common fund benefitting the insurer, this court
held that the tortfeasor's insurance company could
offset its liability award by its earlier PIP payment
to Young without deducting & pro rata share of
Young's attorney fees and costs, Weismann does
not appear to contend that the facts in Young are
distil};gklfisshable from the facts presented in this ap-
peal, but she asserts that Yowng is no longer
good precedent following our Supreme Courl's de-
cisions in Winters iand Hamm. We disagree.

FN3. Although, unlike in Young, Safeco's
PIP policy defines Weismann as an
“insured” vather than as a third party bene-
ficiary, this is not a meaningful distincticn
because Weismann, like Young, was not 8
party to the tortfeasor's insurance contract
and received benefits from the PIP policy
hecause the tortfeasor had contracted with
her insurance company for PIP coverage,

*4 9 13 In Winters, the injured received PIP pay-
ments from her own insurance company and later
sought recovery for her injuries against the tortfeas-
or. 144 Wn.2d at 873, Because the tortfeasor's liab-
ility coverage did not fully compensate her for her
injuries, Winters also filed a claim under her insur-
gnce company's underinsured motorist (UIM)}

policy. Winters, 144 Wn.2d at 873, Our Supreme
Court held that Winters's insurance company was
entitled to offset its UIM award by its earlier PIP
payment but that it had to reduce its offset by a pro-
portionate share of Winters's litigation costs. Fin-
ters, 144 Wn.2d at 883, The Winrers court reasoned
that this reduction was nccessary because Winters's
litigation sgainst the tortfeaser and her own insur-
ance company in its UIM capacity created a com-
mon fund that benefitted both her and her insurance
company in its PIP capacity, 144 Wn.2d at 883,
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FN6. UIM is vsed as an acronym for beth
underinsured and uninsured motorist cov-
erage.

1 16 In reaching its decision, our Supreme Court
first noted that UIM payments are treated as if
made by the tortfeasor. Winters, 144 Wn.2d at 880
(citing Jain v. State Farm Mut, Auto, Ins. Co., 130
Wn.2d 688, 695, 926 P.2d 923 {1996)). Our Su-
preme Court stated,

In cases where the tortfeasor has adequate in-
surance, the common fund created by a PIP in-
sured consists entirely of proceeds recovered
from the tortfeasor's liability carrier, who stands
in the shoes of the tortfeasor. Thus, the payments
are treated as if the tortfeasor made them,

On the other hand, when a PIP insured creates
a common fund from liability payments and UIM
benefits, the common fund combines liability
proceeds from the tortfeasor's insurance carrier
and UIM proceeds from the insyred's under-
insured motorist carrier.

... These pooled funds became the common
fund from which the PIF insurer was able to re-
coup payments it had made.

Winters, 144 Wn.2d at 880-81.

Y 17 In Hamm, our Supreme Court extended the
equitable fee-sharing rule articulated in Winters to a
case where the injured recovered both PIP benefits
and UIM benefits from her insurance company. 151
Wn.2d at 306, In determining that a common fund
was created where the injured recovered both PIP
and UIM benefits from her own- insurance com-
pany, our Supreme Court noted, as it did in Win-
ters, that “[flor purposes of UIM coverage, the in-
surance carrier is said to stand in the shoes of the
tortfeasor, and payments made by the UIM carrier
are treated as if they were made by the tortfeasor.”
Hamm, 151 Wn.2d at 308 (citing Britton v. Safeco
Ins, Co. of Am., 104 Wn.2d 518, 529, 707 P.2d 125
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(1985); Winters, 144 Wn.2d at 880},

4 18 Our Supreme Court further noted that had
Hamm purchased FIP and UIM coverage from sep-
arate insurance companies, the PIP carrier would
clearly benefit from Hamm's UIM award and, thus,
the PIP carrier would have to share in Hamm's litig-
ation costs against the UTM carrier in order to re-
coup its PIP payment. In applying the common
fund doctrine where the injured purchased both PIP
and UIM coverage from the same insurer, our Su-
preme Court reasoned that * ‘[t]he insured should
not be worse off simply because he or she pur-
chased two coverages from the same insurer.” *

Hamm, 151 Wn.2d at 315 (alteration in original)

(quoting Winters, 144 Wn.2d at 882),

*3 4 19 In asserting that Hamm and Winfers had im-
pliedly overruled Young, Weismann fails to tecog-
nize that in both Hamm and Winters, the infured's
insurance company paid both PIP and UIM bene-
fits, whereas in Young and in the present case, the
torifeasor’s insurance company paid PIP benefifs
and a fiability award. This is a meaningful djstine-
tion because, unlike the injured's PIP carriers in
Hamm, Winters, and Mahler, the tortfeasor's PIP
carriers in Youwng and in the oresent case do not
have a third party against whom they can assert a
subrogation right. See Mahler, 135 Wn.2d at 419 (¢
*No right of subrogation can arise in favor of an in-
surer against its own insured since, by definition,
subrogation exists only with respect to rights of the
insurer against third persons to whom the ingurer
owes no dufy.” ¥ (quoting Sterina v. State Farm
Mur. Auto. Ins. Cl"f%?l'fl% Neb, 441, 243 N.W.2d
341, 346 (1976))).

FN7. Stated differently, when an injured
must litigate to recover benefits from her
own insurance company to whom she had
been paying premiutns, the equitable fee-
sharing rule is triggered. But when an in-
jured litigates to recover benefits from the
tortfeasor's insurance company, to whom
she has not been paying premiums, the
equitable fee-sharing rule of Hamm and
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Winters does not apply,

% 20 Where an injured collects PIP benefits from
the tortfeasor's insurer and later sues the torifeasor,
the PIP carrier stands in no better position because
of the injured’s litigation efforts and no common
fund is created. Thus, instead of operating as a re-
imbursement from the tortfeasor, for which the in-
sured's PIP carrier must share in litigation ex-
penses, the offset taken here and in Young function
to prevent the injured from receiving a double re-
covery. See Young, 104 Wn.App. at 726 (“Rather
than reimbursing Allstate, the .., offset simply re-
lieved Allstate and Teti from having to pay Young
again for the same ... medical expenses and lost
wages that it had already paid Young under Teti's
PIP coverage.™); see also Longe v. Ragf, 34
Wn.App. 701, 704, 664 P.2d 1274 (1983) (*Where
the source of the collateral payments is the tortfeas-
or or a fund created by him to make such payments,
... such payments may be proven at trial to prevent
double recovery.™).

9 21 Because our Supreme Court has not overruled
Young, and because Yowng controls here, the trial
court erred in granting Weismann's summary judg-
ment motion, Additionally, because Weismann had
received the full benefit of Safeco's insurance
policy, the trial court erred in finding she was en-
titled to attorney fees under Olympic Steamship,
117 Wn.2d at 54 (“An insured who is compelled to
assume the burden of legal aciion to obtain the be-
nelit of its insurance contract is entitled to attorney
fees,"). Because the record conclusively establishes
that Safeco was not required to reduce its PIP offset
by a pro rata share of Weismann's attorney fees and
costs, we reverse the trial court's summary judg-
ment order in favor of Weismann and remand for
entry of summary judgment in favor of Safeco,

Attorney Fees

1 22 Weismann requests attorney fees under RAP
18.1 and Qlympic Steamship, For the reasons we
stated above, we deny Weismann's request for at-
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tomey fees en appeal,
#6 9 23 Reversed and remanded,

We concur; BRIDGEWATER, PJ., and ARM-
STRONG, J.

Wash.App. Div. 2,2010.
Weismann v. Safeco Ins. Co. of Illinois
- P.3d weee, 2010 WL 2961615 (Wash, App. Div, 2)

END OF DOCUMENT
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